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Thinking More Deeply on  
Trust Advisors and Protectors

MATTHEW T. MCCLINTOCK, JD 
VICE PRESIDENT, EDUCATION

The use of trust advisors and protectors in the do-
mestic trusts & estates context has increased dra-
matically over the past couple of decades. Originally 
found in offshore asset protection trusts, the concept 
of granting discrete powers to a non-trustee power 
holder has introduced a great deal of flexibility in 
trust design and administration.

The popularity of the use of trust advisors and pro-
tectors is reflected in the growing body of statutory 
recognition, now extending to several states with di-
rected trust statutes on the books. Statutory recog-
nition is sure to grow in the years to come as states 
consider adopting provisions from the Uniform Trust 
Code. Section 808(b) of the UTC contemplates the 
role of the trust protector or trust advisor as autho-
rized third parties who may be empowered by a trust 
settlor to hold and exercise certain powers.

Though statutory law is growing, there is scant case 
law to guide practitioners through some of the more 
challenging issues concerning trust advisors and pro-
tectors. Moreover, scholars disagree – sometimes 
stringently – on the propriety of using trust protectors 
beyond the offshore asset protection trust context. 

Central to the argument is whether a trust protector is 
a fiduciary: Always? Never? Sometimes? And to what 
extent does terminology matter? Is a trust “protector” 
different than a trust “advisor”, or are we drawing a 
distinction without a difference?

These are indeed important issues and we must not 
wait for legislatures or the courts to color in all the 
lines for us. Creative and thoughtful trusts & estates 
attorneys should lead the way in defining and clarify-
ing key elements of the use of protectors and advi-
sors. Some of the essential questions to be considered 
as the practice of using trust protectors continues to 
develop include:

• What powers should the protector hold? Protec-
tors often hold a series of “negative” powers, au-
thorizing the protector to negate actions taken by 
another party, and “affirmative” powers, authoriz-
ing the protector to act proactively to either af-
firm the actions of another, or make a change to 
the trust or its administration.

• Does the protector owe a duty? If so, to whom is 
that duty owed? If not, are there any ramifications 
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if the protector’s action or failure to act causes 
harm?

• Is the protector a fiduciary? Is the answer to that 
question fixed, or does it depend on other factors?

• How should a trust protector’s compensation be 
computed and paid?

For purposes of this article we will focus only on these 
few issues, though others merit further examination 
as well. But chief among the issues is whether the 
protector is or is not a fiduciary, so we will focus our 
efforts there. Many of the other important questions 
concerning advisors and protectors flow from this 
pivotal issue so resolving it begins to pave the way 
toward clarity on other issues.

I submit that the nature of the power held should de-
termine the capacity with which that power is held, 
and thus, should define the level of care the protector 
should be expected to satisfy in holding, exercising, or 
refusing to exercise a power. And while domestic law 
provides some guidance, there are many gaps and in-
consistencies. We, as learned professionals, must take 
the lead and guide the law, rather than wait for courts 
and legislators to fill in blanks based on bad cases and 
lack of critical thought.

U.S. LAW AND TRUST ADVISORS AND 
PROTECTORS

At least 22 states statutorily recognize the existence 
of trust advisors or protectors. Of those, 17 require 
that the powers the advisor or protector possesses 
be specifically enumerated within the governing will 
or trust instrument. Some of the states’ laws are fairly 
comprehensive, but many leave wide gaps and little 
clarification about the scope and limits of the protec-
tor’s role, the nature of permissible powers, and how 
the protector interacts with other trust parties.

Many states swept in trust protector provisions as 
they adopted the Uniform Trust Code, as §808 of the 
UTC contemplates protectors as third parties holding 
powers over the trust.

Section 808 of the Uniform Trust Code states, in per-
tinent part:

SECTION 808. POWERS TO DIRECT. 

(b) If the terms of a trust confer upon a person other 

than the settlor of a revocable trust power to direct 
certain actions of the trustee, the trustee shall act 
in accordance with an exercise of the power unless 
the attempted exercise is manifestly contrary to the 
terms of the trust or the trustee knows the attempt-
ed exercise would constitute a serious breach of a 
fiduciary duty that the person holding the power 
owes to the beneficiaries of the trust. 

(c) The terms of a trust may confer upon a trustee or 
other person a power to direct the modification or 
termination of the trust. 

(d) A person, other than a beneficiary, who holds 
a power to direct is presumptively a fiduciary who, 
as such, is required to act in good faith with regard 
to the purposes of the trust and the interests of the 
beneficiaries. The holder of a power to direct is li-
able for any loss that results from breach of a fidu-
ciary duty. 

Note that the text of §808 does not contain any spe-
cific reference to trust protectors in the substantive 
provision of the statute. For clarity, we must consider 
the comments to the draft §808 that provide in per-
tinent part:

…Subsections (b)-(d) ratify the use of trust pro-
tectors and advisers. Subsections (b) and (d) are 
based in part on Restatement (Second) of Trusts § 
185 (1959). Subsection (c) is similar to Restatement 
(Third) of Trusts § 64(2) (Tentative Draft No. 3, ap-
proved 2001). “Advisers” have long been used for 
certain trustee functions, such as the power to di-
rect investments or manage a closely-held business. 
“Trust protector,” a term largely associated with off-
shore trust practice, is more recent and usually con-
notes the grant of greater powers, sometimes in-
cluding the power to amend or terminate the trust. 
Subsection (c) ratifies the recent trend to grant third 
persons such broader powers. 

The comments also provide that the provisions set 
forth under §808 should be alterable by the settlor 
within the trust agreement. So while the provisions 
of the model act state that the holder of a power 
to direct is “presumptively a fiduciary” and that the 
trustee “shall act in accordance” with an exercise of 
a protector’s power, there is nothing in the model act 
that would prevent a settlor from closely tailoring the 
roles and powers of those power holders. 
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COMMON POWERS GRANTED TO TRUST 
PROTECTORS

When it comes to defining trust protector powers, 
creativity reigns. Surely, the purpose of the trust pro-
tector is to provide flexibility for a trust that is likely 
to last for many years beyond the death of the settlor, 
accommodating the inevitable changes that will oc-
cur to state trust law, state and federal tax laws, and 
the unique circumstances the beneficiaries will face 
while the trust is under administration. 

While it is likely impossible to collect and classify the 
whole world of powers that may be given to protec-
tors, a starting point is to acknowledge that certain 
powers are affirmative – allowing a protector to take 
some action – and other powers are negative – em-
powering a protector to prohibit or undo actions 
taken by the trustee or another party to the trust. 
Unfortunately the states that have enacted protector 
provisions do not usually provide even this level of 
clarity concerning protectors’ powers. 

Even more confounding is the disparity with which 
the states determine whether the protector is or is 
not a fiduciary. The inconsistencies among the states 
have fueled much scholarly debate about whether the 
protector is always a fiduciary, never a fiduciary, or 
somewhere in between. As we unpack this confusion 
it is possible to consider a broader framework into 
which those powers should fall, and within which we 
can determine whether a power should be held in a 
fiduciary or nonfiduciary capacity. 

INCONSISTENT STATE LAW WEAVES A 
JOSEPH’S CLOAK OF CONFUSION

When we look to the body of state law concerning 
trust protector powers we find little consensus about 
whether the protector is or is not a fiduciary, and 
whether or not the settlor can modify that classifica-
tion in the governing instrument. For attorneys prac-
ticing in states that have protector statutes on the 
books, it is imperative that the practitioner be aware 
of the scope and limits of prevailing protector laws 
and the degree to which the powers and duties can 
be shaped by drafting.1

For instance, several states specify that the protector 
(or in some cases, the trust “advisor”) is a fiduciary 

by default, but that the governing instrument can 
change that standard. This is also the default provi-
sion endorsed in the comments to §808 of the Uni-
form Trust Code.

There is, however, a handful of states that have started 
thinking more deeply on the nature of protector pow-
ers and have begun tailoring the protector’s fiduciary 
or nonfiduciary capacity to the nature of the power 
granted. These states provide that the protector is a 
fiduciary when he or she holds “trustee-like” powers. 
It is here that we begin to find a useful framework 
within which we can organize protectors’ powers.

For example:

In Idaho, the trust advisor is a fiduciary when exer-
cising investment powers unless the governing in-
strument provides otherwise.2 

In Wisconsin, the protector is a fiduciary when ex-
ercising investment or distribution powers, when 
construing the trust at the request of the trustee, or 
when resolving disputes among beneficiaries unless 
the governing instrument specifies to the contrary. 
In all other circumstances the protector holds power 
in a nonfiduciary capacity (unless again, the docu-
ment specifies otherwise).3

South Dakota takes a similar approach by stating 
that the trust advisor is a fiduciary when given au-
thority to direct, consent to, or disapprove a fidu-
ciary’s investment decisions unless the document 
states otherwise.4 The powers of the trust protec-
tor may be exercised or not exercised in the pro-
tector’s “sole and absolute discretion”, suggesting 
that there is no fiduciary duty that attaches to the 
protector. Presumably the document could specify 
to the contrary.5

U.S. CASE LAW AND THE ROLE OF THE 
TRUST ADVISOR & PROTECTOR

While it is true that we generally inherited the use of 
trust advisors and protectors from the world of off-
shore asset protection trust planning, it would be in-
accurate to say that domestic case law is silent on the 
issue. Several cases6 under U.S. law that referenced 
the use of a non-trustee “trust advisor”, examined the 
advisor’s role and determined the nature with which 
the advisor held power. All of those early cases found 
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that the trust advisor is a fiduciary, because in each 
instance the advisor held powers that impacted the 
manner in which the trustee exercised its fiduciary 
duty over the trust. 

Drawing from the handful of states that have begun 
to distinguish between types of powers – a paradigm 
first set forth under Crocker7 – we can begin to further 
build a framework within which we can organize pro-
tectors’ powers, and identify the nature with which 
they hold those powers.

Aside from the categories of affirmative and negative 
protector powers, trust protector powers can be fur-
ther classified as “trustee-like” or “court-like.” There is 
also a group of commonly-granted powers that may 
not neatly fit into this classification, which likely re-
quire additional thought and careful drafting.

TRUSTEE-LIKE POWERS

Some powers just look inherently like the kind of pow-
ers that a trustee might hold, which impact the regular 
operations and management of the trust. In fact, if the 
trust did not provide for a trust advisor or protector, 
these are the kinds of powers that might otherwise 
be held by a trustee. These may include the power to:

• Advise or manage the exercise of discretionary 
distribution authority by a corporate trustee;

• Advise the trustee concerning the timing and na-
ture of distributions from the trust;

• Advise the trustee in making allocations of capital 
gains to income, or veto those decisions if made 
by the trustee;

• Advise the trustee in selling assets, or vetoing 
sales if necessary;

• Direct or guide the trustee concerning investment 
decisions;

• Supervise other actions of the trustee;

• Break a deadlock among trustees;

• Manage a trust-owned business; and

• Vote stock shares owned by the trust.

Powers like these listed above tend to look and feel 
like trustee powers. When they’re held by the trustee, 
obviously they’re exercisable subject to a fiduciary’s 
standard of care. It seems implausible to argue that 

these powers should not be subject to that same 
standard when held and exercisable by another party. 
Thus, when the trust advisor or protector holds trust-
ee-like powers, they should generally be held to a fi-
duciary standard.

COURT-LIKE POWERS

Another collection of powers does not look at all like 
trustee powers, but rather appears to be extrajudi-
cial in nature. These powers are often granted for the 
specific purpose of keeping trust administration out 
of the court, allowing a knowledgeable and indepen-
dent third party to exercise powers that would other-
wise be conferred to the court. These may include the 
power to:

• Resolve disputes among the beneficiaries con-
cerning the trust;

• Modify trust provisions through an amendment 
power;

• Grant, revoke, or modify powers of appointment 
(as an extension of the amendment power);

• Add or delete beneficiaries;

• Change the nature of a beneficial interest or 
change a distribution standard, such as from an 
ascertainable “HEMS” standard to a purely discre-
tionary distribution power;

• Prevent a beneficiary from assigning his or her in-
terest in the trust;

• Construe trust terms to resolve ambiguity;

• Terminate the trust;

• Remove or replace the trustee;

• Approve the trustee’s compensation; and

• Approve trustee accountings.

These kinds of powers do not directly impact the day-
to-day administration of the trust and would gener-
ally be exercised only in very limited circumstances. In 
fact, these are the kinds of issues that historically get 
referred to the court for resolution. It stands to reason 
that a third party holding these powers should not 
be held to a fiduciary standard, but would be treated 
as an independent arbiter to carry out the probable 
intent as expressed in the document – just as a court 
might do under the doctrine of equitable deviation.
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OTHER SPECIAL POWERS

There is a third category of powers that may not neatly 
fit into the “trustee-like” or “court-like” distinction. These 
are powers that may be held by a trustee (fiduciary) or 
by a court (nonfiduciary), and so the trust instrument 
should specify accordingly. These include the power to:

• Designate the succession of trustees (for instance, 
where the trust is silent);

• Change the governing law of the trust;

• Change the trust situs; and

• Provide nonbinding guidance or advice to the 
trustee.

TRUST “ADVISOR” OR TRUST 
“PROTECTOR”?

As the use of trust protectors and trust advisors has 
expanded, so has the discussion about whether these 
terms mean different things, or whether they con-
stitute a distinction without a difference. Even some 
statutes equate the terms, further frustrating our abil-
ity to provide some clarity. 

As discussed above, early U.S. cases consistently 
found trust “advisors” to be fiduciaries because their 
powers were “quasi-trustee” in nature. If advisors and 
protectors are indeed the same thing, then it becomes 
quite difficult to argue that one should be held to a fi-
duciary standard while the other is not. 

But the terms “trust advisor” and “trust protector” 
should not be treated synonymously, and it is sloppy 
and dangerous to do so. If we commit to look closer 
at the nature of the power granted, perhaps we can 
begin to draw a true distinction where the law cur-
rently does not. And perhaps we should clean up our 
language a bit to apply a consistent title to a consis-
tent set of powers.

Following the logic of those early cases, and track-
ing with some of the policies outlined in existing state 
law, perhaps we could agree on some new definitions:

TRUST “ADVISORS”

A trust advisor is an appointed individual other than 
the trustee who holds certain powers or decision-

making authority that impacts the regular administra-
tion of a trust. The advisor serves to carry out the set-
tlor’s intent by influencing the exercise of the trustee’s 
duties under the trust.

The powers given to a trust advisor are thus among 
the “inherent trustee powers” set forth above. These 
are the kinds of powers that might otherwise be held 
by a trustee or perhaps by the settlor or a beneficiary 
without adverse tax consequences, but that are given 
to a third party as a check-and-balance for the trustee.

Because of the nexus with the trustee’s role, and be-
cause it’s consistent with early U.S. case law, the trust 
advisor should be a fiduciary. As far as the trust advi-
sor’s compensation is concerned, because the trust 
advisor’s role is ancillary to the role of the trustee, the 
advisor should perhaps be compensated on a stand-
ing retainer or paid in a manner similar to a trustee.

TRUST “PROTECTORS”

A trust protector should be a nonadverse individual 
who holds power or decision-making authority over a 
trust, and who serves to carry out the settlor’s intent 
through the interpretation and execution of the trust.

The powers given to a trust protector are quasi-judi-
cial in nature. They are powers that would have ad-
verse tax or asset protection consequences if held by 
the settlor or a beneficiary. The protector may step in 
when matters must otherwise be referred to a court. 
Because the protector’s powers can impact beneficial 
interests and otherwise cause significant changes to 
the tax treatment of the trust, the protector must not 
be related or subordinate to the grantor, a beneficiary, 
or to the party who may remove and replace the pro-
tector.

Because the trust protector looks like a court, the 
protector should not be a fiduciary. Because the trust 
protector is a quasi-judicial power holder, the protec-
tor should only serve – and perhaps be compensated 
– only upon a triggering event requiring action.

SHOULD THE PROTECTOR AND TRUST 
ADVISOR BE THE SAME INDIVIDUAL?

It may be possible for the same individual to serve both 
as trust advisor and as trust protector. As “advisor,” that 
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Wealth Docx includes extensive trust protector drafting provisions to help attorneys consider and appropriately 
draft protector provisions in various estate planning documents. As with any document drafting solution, it is 
imperative that the drafting attorney carefully reviews – and when appropriate, modifies – the assembled docu-
ment to ensure that the drafted solution both complies with the attorney’s best counsel and represents the client’s 
desires For more information on Wealth Docx and trust protector drafting, contact our practice consultants at  
(888) 659-4069 #819

individual is bound to a fiduciary standard when hold-
ing the advisor’s powers. As “protector,” the individual 
is not held to a fiduciary standard and acts in the best 
interests of justice in exercising his or her powers.

Ideally, however, these should be different individu-
als. One would serve as trust advisor – almost a “su-
per trustee” of sorts – while another would serve as 
needed in a quasi-judicial capacity. Although this 
may seem cumbersome, it would appear to provide 
a cleaner framework in which trust administration can 
operate, clearly delineating between powers that are 
fiduciary in nature and those that are not (and likely 
with different levels of indemnification).

Moreover, if the trust advisor serves continually (like 
a trustee) and the protector serves only sporadical-
ly (like a court), then it stands to reason that these 
distinct roles – with different powers and capacities 
– would be held by different parties.

TAILOR THE STANDARD TO THE POWER

Because state law is confused at best, we should take 
the classification of trust protector powers, consider 
whether the power looks like a trustee’s power or like 
a court’s power, and then assign the fiduciary or nonfi-
duciary standard to each of those powers accordingly. 

For example, the administrative, trustee-like powers 
that most directly impact the day-to-day operations of 
the trust and how the trustee carries out its duties per-
haps should be held to a fiduciary standard. After all, if 
the trust protector can direct investments – and if the 
trustee is compelled to follow the protector’s direction 
– who should bear the impact of that decision? Surely 
the trustee is exonerated from liability if he is required 
to follow the protector’s guidance. To not expect the 
protector to be bound to a fiduciary standard in direct-
ing those investments is to expose the beneficiaries to 
capricious investment decisions without recourse.

Other powers appear to defy the ability to be held to 

a fiduciary standard. For example, if a trust protector 
were to shift a beneficial interest from one beneficiary 
to another, how could she ever do so while honoring 
the fiduciary duty of impartiality among the beneficia-
ries? And if the protector must resolve disputes among 
beneficiaries, doing so would necessarily favor one 
beneficiary over another, again frustrating the very na-
ture of the fiduciary’s duties of loyalty and impartiality. 

Legislation and case law are a rear view mirror, not a 
windshield. They only show us where we’ve been, and 
then only to the extent a court had to resolve a prob-
lem or a legislative body got a little creative. Laws do 
not tell us where we should be going to drive the state 
of the legal industry forward. That is the role of us as 
professionals in the daily business of the industry.

The current laws loosely defining the role of the trust 
protector or trust advisor cry out for clarity that trusts 
& estates attorneys must provide through careful 
thought, drafting, and administration of clients’ trusts. 

ENDNOTES
1  For an excellent discussion on these issues, please see: Kathleen 
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2  Idaho Code Ann. §15-7-501(4). Although Idaho distinguishes be-
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of protectors.
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exercise of a power is fiduciary in nature. As a counterpoint to these 
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2013) in which the court found that where the trust did not provide 
any requirement for the trust protector to supervise the trustee 
none would be implied by the court.
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